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BUSINESS ENTERPRISE AND THE LAW. 

BY GILBERT HOLLAND MONTAGUE. 



From the end of the Civil War until the passage of the 
Interstate Commerce Act and the Sherman Anti-Trust Act, 
popular faith in competition, unhindered by governmental in- 
terference, continued practically undisturbed. " In the early 
history of railroad transportation," said Attorney-General Moody, 
later Justice of the Supreme Court of the United States, in his 
annual report for 1906, "the practice of rebating was com- 
mon, well understood, and not prohibited by any Federal statute. 
It was regarded as one aspect of the spirit of competition which 
the common law cherished." The last century conception of 
competition and freedom of contract and absolute individualism 
of conduct, unhampered by any legal restrictions, was rooted in 
the theory of the Declaration of Independence and the Constitu- 
tion, and fostered by the tremendous commercial progress which 
it had produced. Against this principle, the Interstate Com- 
merce Act, which prohibited private bargaining between the 
railroad and the shipper, and the Sherman Anti-Trust Act, which 
forbade the attainment of industrial dominance, toward which all 
competition aimed, seemed incongruous and irrational contradic- 
tions, — weapons pusillanimously seized by the industrially unfit 
against their superiors. 

The spiritless enforcement of these statutes, from the time of 
their enactment until 1903, shows how pharisaical they were 
generally considered by the community. "A careful examina- 
tion," to quote again from Attorney- General Moody, "discloses 
that there were in those years seventy-nine indictments (under 
the Interstate Commerce Act), upon which the Government 
failed in sixty-two and succeeded in seventeen. No sentences 
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of imprisonment were executed and the total fines amounted to 
$16,376. It is safe to say that these penalties, distributed over 
many years, were, as deterrents from the commission of pro- 
hibited offences, a negligible factor." The indifferent enforce- 
ment of the Sherman Anti-Trust Act was still more conspicuous. 
Attorney-General Olney, in his annual report for 1893, protested 
" that as all ownership of property is of itself a monopoly, and as 
every business contract or transaction may be viewed as a com- 
bination which more or less restrains some part or kind of trade or 
commerce, any literal application of the provisions of the statute 
is out of the question." Eeviewing the prosecutions, brought 
under the Sherman Anti-Trust Act during this period, Attorney- 
General Moody stated : " From the date of the enactment of the 
law to the beginning of President Roosevelt's administration in 
1901, sixteen proceedings were begun and have been concluded — 
five of them indictments, in all of which the Government has 
failed, and eleven of them petitions in equity, in which the 
Government prevailed in eight and failed in three. . . ." The 
apathetic enforcement of the Interstate Commerce Act and the 
Sherman Anti-Trust Act, during this period, was due not so 
much to reluctance on the part of the prosecutors as to the 
conviction of the community that a vigorous enforcement of 
these statutes was contrary to the approved mode of business 
competition. 

During the decade immediately succeeding the war with Spain, 
a series of events occurred which shook this long-cherished 
popular belief. Investigation into the management of certain 
railroads, insurance companies, and street railways revealed 
startling corruption and dishonesty. Newspapers and magazine- 
writers attacked methods of business competition which previous- 
ly had never been questioned. The indignation thus engendered 
stirred depths of popular conscience which had never been 
aroused by the agitation for the Interstate Commerce Act, nor 
by the clamor for the Sherman Anti-Trust Act. The opinion 
grew that business competition, at least in some of its mani- 
festations, was a crude and unjust force in the social economy. 

In 1903, the Roosevelt administration had practically only 
two statutes through which the Federal Government could 
exercise any control or interference with competition. These 
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statutes were the Interstate Commerce Act and the Sherman 
Anti-Trust Act. 

In response to increasing popular demand, Congress appro- 
priated, in 1903, $500,000 to be expended by the Attorney- 
General in prosecutions under these statutes. At the same time, 
acts were passed facilitating trials under these statutes, and 
particularly strengthening the hands of the Government in deal- 
ing with discriminatory practices of railroads. The Depart- 
ment of Commerce and Labor was created, and invested with 
abundant powers to investigate large business concerns every- 
where. 

In 1903, the Interstate Commerce Commission stated that 
discriminatory practices were no longer characteristic of railroad 
operations, and that never before had the law been so strictly 
observed. 

In 1905, however, came the revelations of the collusion between 
certain freight-shippers and several high officials of the Pennsyl- 
vania Eailroad. About the same time came the disclosures regard- 
ing conspicuous breaches of trust on the part of certain officers of 
the largest life-insurance companies in the country. 

Eesponding again to popular demand, each Federal prose- 
cuting officer was instructed, in a circular letter from the 
Attorney- General, to proceed in each case brought to his atten- 
tion showing a violation of the Interstate Commerce Act and the 
Sherman Anti-Trust Act. As a result, seventy-seven indictments 
were returned under the Interstate Commerce Act, upon which 
thirteen corporations and seventeen individuals were found 
guilty. The corporations were fined in sums ranging from 
$15,000 to $108,000 each, and the individuals were fined in 
sums ranging from $1,000 to $10,000 each. During the suc- 
ceeding year several sentences of imprisonment were inflicted, 
and fines aggregating $416,125 were imposed. Equal activity 
was displayed in the enforcement of the Sherman Anti-Trust Act. 
Proceeding upon the construction of the Act which the Govern- 
ment had successfully applied in the Northern Securities Case, 
the Government procured the dissolution of the " Beef Trust," 
composed of Swift & Co. and its allied concerns, and began 
proceedings against the General Paper Company and its asso- 
ciated companies, familiarly called the "Paper Trust," and 
against various combinations in the grocery, beef, lumber and 
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transportation business. By the close of 1906, the Roosevelt 
administration had a record of twenty-three proceedings com- 
menced under this Act, seven of which had been successfully 
concluded and the rest still pending. These included proceedings 
against the American Tobacco Company and several other cor- 
porations interested in the tobacco and licorice business, against 
thirty-one corporations and twenty-five individuals engaged in 
the manufacture of fertilizer, against the Standard Oil Company 
and seventy other corporations and individuals concerned in the 
manufacture of refined oil and petroleum products, and against 
combinations in transportation, paper, groceries, elevators, 
salt, meat, lumber, dry-goods, oil, tobacco, fertilizer and ice. 
Before the close of the administration thirty-seven such pro- 
ceedings had been begun under the Sherman Anti-Trust Act. 

The activity of the Federal administration was exceeded by 
the zeal of the State Legislatures. In 1899, Texas had passed laws 
relieving persons purchasing goods of a trust from liability to 
pay the purchase price, and requiring every corporation that 
owned or leased the patent of a machine to offer such machines 
for sale, instead of reserving them for exclusive use. In 1905, 
Arkansas relieved persons purchasing goods of a trust from 
liability to pay therefor, and authorized such persons to recover 
from the trust any money or value paid on account of such 
goods. Arkansas also enacted that in the prosecution of any 
trust the prosecuting attorney might compel any non-resident 
to appear with his books and papers, within six days and the 
necessary time required to travel ; and in the event of his failure 
to appear, the trust was made liable to judgment on default. 
In 1907, the Governor of Texas recommended a law empowering 
the Attorney-General to have "full and free access to all the 
works, plants, officers, books, vouchers and papers" of any cor- 
poration doing business in Texas without reference to whether 
such works, offices and papers were within the State or without 
it. Legislation in accordance with this recommendation was 
adopted, with the added provision that if access to works, offices 
and papers outside the State were denied, judgment might be 
rendered against the trust. At the same time, Texas increased 
the penalty for violation of its anti-trust act to imprisonment 
for ten years. Already a number of States had imposed enor- 
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mous penalties upon the sale of commodities at less than the 
" cost of manufacture/' or at a price greater or less than their 
" fair market value," or at a price greater or less than such 
commodities were sold for in any other place " under like con- 
ditions." These penalties were fines varying from $1,000 to 
$10,000 and terms of imprisonment running from one year to 
ten years. In 1907 such statutes had been enacted in specially 
drastic form in Indiana, Mississippi, Arkansas, Missouri, Minne- 
sota, North Carolina, Kansas, Iowa, South Carolina, Texas and 
North Dakota; and similar legislation had been recommended 
by the Governors of California and Colorado. 

Meanwhile the railroads had not escaped attention. In 1903, 
ten States enacted statutes giving to their railroad commissions 
increased powers to fix freight and passenger rates and to super- 
vise the details of operation. These States were Kansas, Ar- 
kansas, Florida, Missouri, North Carolina, South Carolina, 
Worth Dakota, Texas, Virginia and Wisconsin. In 1905, the 
powers of the railroad commissions were greatly increased in 
Georgia, Minnesota, Illinois, California, South Carolina, Kansas, 
Indiana, Washington and Wisconsin. In 1906, Ohio, Nebraska, 
Georgia, Louisiana, South Carolina, Kentucky and Wisconsin 
increased still further the powers of their railroad commissions. 
In 1907, railroad commissions were either created or vested 
with increased powers in Arkansas, Florida, Georgia, Indiana, 
Iowa, Kansas, Minnesota, North Carolina, Missouri, North 
Dakota, South Dakota, Alabama, Colorado, Montana, Pennsyl- 
vania, New York, New Jersey, Nevada, Michigan, Nebraska and 
Oregon. At the same time statutes of more arbitrary character 
were also enacted. In 1905, the Legislatures of Kansas, Washing- 
ton, Missouri and Oklahoma passed laws fixing rigid regulations 
regarding freight rates, car service, demurrage and storage 
charges upon all railroads operating within their limits; and 
North Carolina enacted that if a consignee claimed damages 
on a shipment, and the claim remained unpaid for sixty days, 
and the consignee recovered the full amount by suit, the rail- 
road should pay a penalty of fifty dollars. Florida prescribed 
a somewhat similar penalty in analogous circumstances. In 
1906, Ohio, Virginia and Maryland adopted laws limiting pas- 
senger rates, except in minor exceptions, to two cents per mile. 
Similar bills were adopted in at least nine other States. Ar- 
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kansas enacted that every railroad train passing through a town 
within half a mile of the State line should stop for passengers, 
unless it stopped within three hundred feet on the other side of 
the line; and also provided that the consignee might collect any 
damage claim, not exceeding ten dollars, from the railroad agent 
at the destination, provided that he presented to the agent an 
itemized and verified statement of the damage within three days 
after the goods were received; and in the event that' payment 
were refused, he might recover treble damages. Georgia required 
that claims for damages be paid by the railroad within sixty days 
under penalty of fifty dollars and interest. 

In 1907, the passion for arbitrary legislation against railroads 
became almost national. Eecommendations for the statutory 
regulation of railroad rates were made by the Governors of 
Alabama, California, Missouri, Arkansas, Colorado, Kansas, 
Massachusetts, Minnesota, Nebraska, North Dakota, West Vir- 
ginia and Wisconsin. Maximum rates for passenger traffic — 
generally two cents a mile — were urged by the Governors of 
Indiana, Iowa, Kansas, Michigan, Minnesota, North Carolina, 
Pennsylvania and Texas. Statutes in accordance with the latter 
recommendations were passed by Alabama, Arkansas, Illinois, 
Indiana, Iowa, Kansas, Minnesota, Missouri, Nebraska, North 
Carolina, North Dakota, Pennsylvania, South Dakota, West 
Virginia and Wisconsin. Maximum rates for particular articles 
of freight were enacted in Alabama, Kansas, Minnesota, Missouri, 
Nebraska, North Carolina and North Dakota. Alabama took a 
leaf from the experience of North Carolina, Florida, Arkansas 
and Georgia and passed statutes similar to those of the latter 
States requiring substantially immediate payment by the rail- 
roads of all claims for damages under very heavy penalties. 

This hostility toward large corporations was cleverly invoked 
by the Federal administration in support of measures conferring 
increased supervisory powers upon the Federal branch of the 
Government. In May, 1906, while the Hepburn Eailroad Bate 
Bill was being debated in the Senate, the President sent a 
special message to Congress denouncing the " unfair advantage 
over its competitors " enjoyed by the Standard Oil Company, and 
declaring that the enactment of a law, giving the Interstato 
Commerce Commission the right to fix railroad rates, was neces- 
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sary in order to prevent such abuses. In the storm of popular 
feeling aroused by this message, the bill was passed. While the 
Pure Food Bill and Meat Inspection Bill were meeting opposition 
in Congress, the President made public the report of the investi- 
gation of the Chicago packing establishments. In the national 
revulsion aroused by this disclosure, these bills were passed. 
While the passion for Federal control was highest, an Employers' 
Liability Law — since declared to be an unconstitutional exercise 
of Federal power — was enacted, a National Child's Labor Bill 
was agitated, and the Federal regulation of large businesses 
generally was vigorously urged in Presidential messages and in 
the various reports of the Commissioner of Corporations. 

The extreme to which this spirit of governmental interference 
was pushed would have been inconceivable a generation ago. 
In 1907, the Commissioner of Corporations in a report upon a 
private industrial enterprise, repeatedly spoke of "reasonable 
commercial return," " average competitive profit," " average 
business return," and "normal rate of profit," meaning to de- 
scribe his personal standard for determining the degree in which 
the prices and profits of a private enterprise were " reasonable " 
or " unreasonable." Inferentially, the Commissioner indicated 
that this standard of " reasonable commercial return " was about 
ten per cent., that any profit upon business investment in excess 
of this return proved that prices were unreasonable, and that 
the concern obtaining such profits was oppressive and illegal. 

In the same spirit, Bepresentative Hepburn, at the suggestion 
of President Boosevelt, in 1908 prepared a bill to amend the 
Sherman Anti-Trust Act, and introduced it into Congress. This 
bill proposed to leave it to the Bureau of Corporations to de- 
fine what combinations were guilty of crime. The original 
mischief of the Sherman Anti-Trust Act, in outlawing organized 
capital and organized labor, was sought to be tempered by a 
system of special immunity. The dispensation of this immu- 
nity was not entrusted to the courts, but to a bureau in the 
Department of Commerce and Labor. Under such a statute, 
every business man making contracts relating to interstate com- 
merce, and desiring to escape the penalties of the law, was re- 
quired to file his contract with a Government bureau and then 
wait for sixty days before completing or executing the contract ! 
But the bill died in the committees of the House and the Senate. 
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These proposals of strict governmental control have not always 
originated among legislators and Government officials. The 
Hepburn Bill of 1908 was drafted with the assistance of Mr. 
Francis Lynde Stetson, chief counsel of the United States Steel 
Corporation, and Mr. Victor Morawetz, chairman of the board 
of directors of the Atchison, Topeka & Santa Fe Eailway. Such 
a plan had frequently been urged before popular audiences by 
Judge Elbert H. Gary and Mr. George W. Perkins, of the United 
States Steel Corporation, and was informally put in practice for 
their benefit during the panic of 1907, when the administration, 
acting under the belief that it was saving a great financial institu- 
tion, virtually granted a special amnesty and dispensation of the 
Sherman Anti-Trust Act to the United States Steel Corporation 
by permitting the acquisition by that company of the Tennessee 
Coal & Iron Company. Through a similar dispensation, no less 
substantial because it was tacit, the United States Steel Corpora- 
tion and the larger independent steel companies, without effort at 
concealment and without fear of prosecution, united during the 
year that followed to "maintain the stability of their market, 
working together for one another " — to use Judge Gary's phrase 
— "as opposed to the unreasonable and destructive competition 
of the past." Only a year ago the Standard Oil Company 
proposed to the State of Missouri, as a desperate alternative 
to exclusion from the State, that a new Missouri corporation 
be formed to take over all the property and business of the 
Standard Oil Company in the State and that the new corpora- 
tion should be controlled by two trustees, one selected by the 
State and one by the Company, in such manner that "a fair, 
just, lawful and proper treatment " should be secured to 
the public as well as to the owners. A similar suggestion was 
made to the State of Kansas by the International Harvester 
Company, which had been convicted in that State of a violation 
of its anti-trust law. Such a regime of governmental benevolence 
and paternalism is only a step removed from the fulfilment 
of Mr. Andrew Carnegie's prophecy that a " supreme industrial 
court will have to be created and eventually will have to pass 
upon prices." 

The reasons underlying these radical proposals seem to be 
these: Upon their face the anti-trust statutes of the United 
States and of the several States are so indefinite as to be open 
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to the most arbitrary and capricious interpretation. So long 
as these statutes continue in force, these corporations do busi- 
ness only upon the sufferance and personal whim of the prose- 
cuting authorities and the judges and juries charged with en- 
forcing the law. To avoid this peril — the corporation managers 
reason — these laws should be enforced, not by judges and juries, 
but by experts. 

In the main, all statutes in the direction of these radical 
proposals have been disappointing. As regards the railroads, 
drastic legislation has practically abolished discriminatory prac- 
tices and has thus kept the word of promise to the ear. But 
so far as decreasing or readjusting freight rates is concerned, 
it has broken the promise of hope to the heart. In this respect 
the Interstate Commerce Commission and the various State rail- 
road commissions have done little more than demonstrate the 
reasonableness of the rates which the railroads themselves had 
previously established. The State of Virginia invoked the aid 
of the Federal courts to restrain its own Kailroad Commission 
from enforcing rulings which permitted an increase of rates for 
the improvement of transportation conditions in Virginia, until 
in 1908 the Supreme Court of the United States refused to per- 
mit such interference. Meanwhile, legislation arbitrarily fixing 
railroad rates and service has been a failure. In 1906, the 
United States Supreme Court declared unconstitutional the 
Texas' statutes compelling railroads to furnish a certain number 
of cars on any specified date. In 1908, the Supreme Court of 
Pennsylvania declared unconstitutional the two-cent-rate-fare law 
of that State. In the same year the United States Supreme 
Court declared unconstitutional the rate acts adopted by Minne- 
sota and North Carolina, on the ground that they were con- 
fiscatory, and that the enormous penalties which they imposed 
were unjust. Litigation regarding the constitutionality of the 
two-cent-rate-fare legislation is pending in half a dozen other 
States, and several decisions of the lower courts — notably in 
Missouri — have held such rates to be confiscatory. In States 
where the severest laws have been enacted, railroad extension and 
improvement have practically ceased. The Attorney-General of 
Missouri recently declared that the enforcement of the anti-trust 
laws of that State would paralyze one-third of the entire business 
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of the State. Missouri, Kansas and several of the Southern and 
Southwestern States are now experiencing a reaction from radical 
legislation. During the past six years anti-trust laws in five 
States have been declared by the highest courts to be uncon- 
stitutional because they unfairly discriminated against corpora- 
tions in favor of certain privileged classes in the community. 

Still more disappointing has been the operation of the Sherman 
Anti-Trust Act. Judge Lacombe, in his opinion in the " Tobacco 
Trust " case, stated the consequences of the Act in vivid language : 

" The act may be termed revolutionary because before its passage 
the courts had recognized a ' restraint of trade ' which was held not 
to be unfair, but permissible, although it operated in some measure 
to restrict competition. By insensible degrees, under the operation of 
many causes, business, manufacturing, and trading alike has more 
and more developed a tendency toward larger and larger aggregations 
of capital and more extensive combination of conditions. In that way 
only can production be increased and cheapened, new markets opened 
and developed, stability in reasonable prices secured, and industrial 
progress assured. But every aggregation of individuals or corporations 
formerly independent, immediately upon its formation terminates an 
existing competition; whether or not some other competition may 
subsequently arise, the act, as above construed, prohibits every contract 
or combination in restraint of competition. Size is not made the test. 
Two individuals, who have been driving rival express-wagons between 
villages in contiguous States, who enter into a combination to join 
forces and operate a single line, restrain an existing competition, and 
it would seem to make little difference whether they make such a com- 
bination more effective by partnership or not." 

The same logic determined the recent decision of the United 
States Circuit Court in the Standard Oil case. By the same 
logic, as Judge Lacombe points out, the smallest combination 
affecting trade between two States is subject to the same penalty 
that is prescribed for the most oppressive monopoly. In his an- 
nual message in 1906 President Roosevelt said: 

" The actual working of our laws has shown that the effort to pro- 
hibit all combination, good or bad, is noxious where it is not ineffective. 
. . . No more scathing condemnation could be visited upon a law than 
is contained in the words of the Interstate Commerce Commission 
when, in commenting upon the fact that the numerous joint traffic 
associations do technically violate the law, they say: ' The decision 
of the United States Supreme Court in the Trans-Missouri case and 
the Joint Traffic Association case has produced no practical effect upon 
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the railway operations of the country. Such operations, in fact, exist 
now as they did before these decisions and with the same general effect. 
In justice to all parties we ought probably to add that it is difficult 
to see how our interstate railways could be operated with due regard 
to the interest of the shipper and the railway without concerted action 
of the kind afforded through these associations.' This means that the 
law as construed by the Supreme Court is such that the business of the 
country cannot be conducted without breaking it." 

In his annual message in 1907 and in his Bpecial messages of 
January 31, 1908, and March 25, 1908, President Eoosevelt 
repeated the same criticism. Similar strictures have repeatedly 
been uttered by President Taft and by Attorney-General Wicker- 
sham. 

At the present time, the normal transactions of business are 
forbidden by highly penal statutes. Business men now enjoy 
liberty only according as the prosecuting authorities indulge 
them in the open breach of the law. Plainly, our legislation 
respecting large business must be confessed to be a failure. 

The causes of this failure are simple. The legislation upon 
which we heretofore have relied has been directed toward two 
absolutely inconsistent purposes: the furtherance of free com- 
petition, and at the same time the prohibition of the very 
agencies and organizations in which free competition most nor- 
mally expresses itself. The Sherman Anti-Trust Act and the 
anti-trust laws of most of the States are striking illustrations 
of this hopeless contradiction of purpose. 

Every one agrees that these laws were enacted to further 
free competition. Every one knows that no business man would 
undertake the strife of competition without the assurance that 
he may enjoy the price if he wins it. In order to preserve 
healthy competition, the legitimate growth and lawful extension 
of the business of the successful trader must be protected. 

Now, the large business of the successful competitor, which 
the law logically must protect, presumes the disappointment of 
unsuccessful competitors. As Mr. Justice Holmes said in the 
Northern Securities case, "every concern monopolizes whatever 
business it does." Large business, for the time being at least, 
is the subjugation of competition, the victorious appropriation 
of the prize, and the exclusive enjoyment of it, subject only to 
the chance of losing it through the same rigor of competition 
by which it was won. 
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Just here is where the mistake of so much futile legislation 
has arisen. Because a business becomes large — and every suc- 
cessful business grows large — and because the large business 
temporarily displays the characteristics of a kind of monopoly, 
we have hastily concluded that every business, as soon as it be- 
comes large, is a monopoly, actual or incipient, and must be 
cudgelled and cuffed, and either repressed or regulated, in the 
same manner and with the same rigor as monopolies which have 
arisen unnaturally through unlawful methods of competition, or 
which have arisen inevitably because the nature of their par- 
ticular business made competition impossible. 

Eepressive and prohibitory legislation has its place in the 
field of business competition. It should be directed, however, 
not against the form of a business organization, nor yet against 
the power which its efficiency may develop; but only against 
the use of unlawful means of competition. "Destroying or 
restricting free competition," "smothering competition," "ex- 
tinguishing competition," "stifling competition," "eliminating 
competition," "preventing competition," "annihilating compe- 
tition" and "suppression of competition" are practices sub- 
versive of healthy business rivalry. They are sometimes re- 
sorted to by the obscure and unsuccessful competitor, as well 
as by his conspicuous and successful rival. These practices 
should be specifically forbidden to large and small competitors 
alike. Whether the concern which resorts to these practices 
exerts great or little restraint upon commerce should be im- 
material. 

Eegulation by governmental commission has its place in the 
industrial world. As a remedy for the abuses of business com- 
petition and of industrial trusts, however, it is destined to more 
disastrous failure than has overcome the prohibitory anti-trust 
laws. 

In the control of public-service companies — such as railroads, 
street railways, water, gas, electric-light and water companies, 
public warehouses, stock-yards, and the like — which enjoy ex- 
clusive franchises granted by law or extraordinary powers con- 
ferred by the State, such as eminent domain, or which, by the 
very nature of their being, constitute a natural monopoly per- 
mitting of no competition, regulation by governmental com- 
mission has amply justified itself. In these anomalous businesses, 
vol. oxen. — no. 660. 45 
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which really are governmental functions entrusted to private 
capitalists to insure the most enterprising development, the Gov- 
ernment very properly enforces the same principles that control 
the police and fire service. The duty to serve all, with adequate 
facilities, without discrimination, and at a reasonable price, is 
enjoined upon such businesses. Just as the administration of 
the police force and the fire department is naturally deputed 
to individual officials or commissioners responsible to the com- 
munity, so the enforcement of the duty of public-service com- 
panies is properly vested in governmental commissions. Very 
naturally, the powers of both classes of commissions include the 
right absolutely to prescribe the character of the facilities and 
the price of the service, subject only to the limitation that, in 
so doing, the legal rights of the persons affected by their orders 
shall not be molested. ^Regulation by commission, however, is 
only necessary where the law or the nature of the business 
virtually prohibits competition. In fixing the price and con- 
ditions of service in these businesses, the law seeks merely to 
levy an equitable tax to defray a public expense. It presumes 
that competition — which in ordinary businesses adjusts the char- 
acter of the facilities and the price of the service — is extinct, and, 
in fact, would be harmful, if revived. The effect, therefore, 
is to render real competition impossible in business which it 
regulates. 

To extend regulation by governmental commission to busi- 
nesses which do not enjoy exclusive franchises granted by law, 
or extraordinary powers granted by the State, or a monopoly 
arising from the nature of the business, and to apply regulation 
by commission wherever a business has developed large size, 
is to deny the efficacy of competition in its most normal working, 
and to hamper competition in every branch of industry. In 
such businesses, competition naturally exists, and, in order to 
maintain a healthy condition, should be encouraged. Inter- 
ference with prices and with the form of organization of such 
businesses only creates artificial barriers, behind which lurk 
forms of privilege quite as dangerous as monopoly. Such inter- 
ference stultifies the avowed purpose of all anti-trust legislation, 
and violates the first principle of economic progress, and subverts 
the fundamental proposition of individual liberty upon which 
this Government was founded. 
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The abuses of business competition are real and serious, and 
must be cured by legislation. The remedy, however, lies in the 
direction of free competition, rather than paternal control. 
Every statute which furthers free competition, and strikes spe- 
cifically at the various forms of unlawful competition and fraud 
which impede it, will hasten the cure. Any statute which im- 
poses governmental interference upon a business merely because 
it is large — whether that interference be indiscriminate prohibi- 
tion, or the more insidious form of regulation by governmental 
commission — will delay the cure, and prolong the uncomfortable 
situation in which business has stood before the law for the 
past twenty years. The principle which should guide all legisla- 
tion upon this intricate subject was tersely expressed by the 
committee which drafted the Corporation Law of Massachusetts 
in 1903 : " So far as purely business corporations are concerned, 
and excluding insurance, financial and public service corpora- 
tions, the State cannot assume to act directly or indirectly as 
guarantor or sponsor for any organization under corporate form. 
. . . The State should permit the utmost freedom of self- 
regulation, if it provides quick and effective machinery for the 
punishment of fraud. . . ." 

Gilbebt Holland Montague. 



